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The current legislative artempt to adopt medical fee sched-
ules in the area of no fault law in Michigan has generated con-
siderable controversy. Currently, no medical fee schedules ex-
ist under the Michigan No Fault Act.! In contrast, Michigan
workers' compensation law” has used fee schedules for decades.
Under the Michipan Worker's Disability Compensation Act, a
medical provider is only allowed to receive what is allowed un-
der the act.” However, under the Michigan No Fault Act, pro-
viders arc allowed to charge whatever they choose, and no fault
insurers must pay the “reasonable and customary” amount.*

The problem with the phrase "reasonable and customary”
is that it is not susceptible to easy definition and understand-
ing. Itis so general that it fails to provide any workable guide-
lines that strike the balance of providing medical care while

preventing unwarranted increases in medical costs.

Vague Criteria Lead to Excessive
Reimbursements

Whao determines what amounts are “reasonzble and cus-
tomary”? A bricf answer could be it depends. It depends on
who, what, whom, where, when, and how. Wheo is the judge
and/or the jury pool. What are being charped for and who is
doing the medical procedure. Where is the service being pro-
vided? When is the medical service provided and how much
can the provider really expect to get? These statements, al-
though dramatically simplified, illustrate how the muldplicity
of factors can make it difficult or impossible to come up with
2 workable and uniform answer to what is “reasonable and
customary” under current Michigan law.

Among the current proposals for reform of No-Fault is a
proposal to address this concern. In a stated attempt to rein
in increasing costs for medical services and thereby lower an-
tomobile premiums and curtail the burgeoning amount of no
fault medical provider litigation in Michigan, the proposal is
to incorporate a medical fee schedule into the Michizan no
fault law, similar to the current Michigan workers' compensa-
tion medical fee schedule.

Proponents of reform point out that Michigan is the tenth
most expensive state in the nation in terms of No-Fault costs.
The average claim in Michigan was 44,000, whereas the next
two states were 317,000 and 310,000, respectively.?

Under the current version of the No Fault Act, providers
are permitted to charge a reasonable amount not to exceed

what it "customarily charges for like products, services, and ac-
commodations in cases not involving insurance,” and the use
of fee schedules is specifically prohibited.®

HE 4612, if enacted, would contain costs by tying reim-
bursement for medical services to the foes paid to reimburse
Medicare and “social welfare” payments. It would restrice pro-
viders to charging no-fault insurers no more than they custom-
arily receive for like products, services, and accommodations
in cases “that do not involve pcrsn:-nal protection insurance,
the program for medical assistance for the medically indigent
under the Social Welfare Act, 1939 PA 280, MCL 400.1 to
400.119b, or the Federal Medicare Program established un-
der Title XVIIT of the Social Security Act, 42 USC 1395 to
1393KEEK-1."

The proposal would alse place the burden of justifying fees
on the provider. The proposal states thar “any information
needed by an insurer . . . to determine the appropriate reim-
bursement under this section shall be provided by the per-
son providing the treatment or rehabilitative or occupational
training” If the information is not provided or is otherwise
insufficient the insurer can pay an amount based on the Work-
ers' Compensation medical fee schedule. Many providers op-
pose use of a medical fee schedule with no-faule claims, but a
compelling arpument can be made that the change is timely
and necessary.

The underlying problem i= that “reasonable
charge” has not been defined under statute or
case law, and that has made it troublesome for
both inzurers and providers and has been the
subject of much litigation.

This is not the first time that medical fee schedules have
been proposed in Michipan. In the Movember 1992 and
MNovember 1994 elections, Michigan voters rejected propos-
als that would have enacted fee schedules for use with no
fault claims.”

The underying problem is that "reasonable charge™ has not
been defined under starute or case law, and thar has made i
troublesome for both insurers and providers and has been the
subject of much litigation. In 2003, in his concurring opinion
in Advocacy Organization for Patienss & Providers et al v Auto
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Clul Insurance Awociation et al? Judge E. Thomas Fitegerald of
the Court of Appeals wrote separately to criticize the fact that
the Michigan Legislature had not provided criteria with which
to determine whether a charpe was reasonable. Judge Fitrger-
ald “strongly recommend[ed] that legislation be enacted that
required the Commissioner of Insurance to adopt medical-fee
schedules . ..

Fee Schedules in Other States

Although the fee schedule issuc is relatively new w
Michigan, other states have used fee schedules for years, and
Michigan is behind the times. Medical fee schedules have
been utilized in other no-fault states for 2 number of years.
Florida, for cxample, has pone through multiple statutory revi-
sions since enacting a fee schedule for use in no-fault daims.
Under the most recent revisions that took effect January 1,
2013, providers are now reimbursed for many services at 80%
of 2000 of the appropriate Medicare Part B schedule.'®

Mew Jersey is another example. New Jersey lawmakers first
enacted a fee schedule in 1990 and the statute provided that
the fee schedule would “incorporate the reasonable and pre-
vailing fees of 73% of practitioners within the region™ New
Jersey made several ch:mgﬂ over the Fears, ]nclu.din.g
*  changing the basis of the fee schedule from billed fees to

actual amounts paid for services

+ allowing the Department of Banking and Insurance to
contract with Ingenix to determine fees paid and make fee
comparisons with the Medicare Part B provider fee sched-
ule and the New York workers' compensation and no-fault
fee schedule '

Similar to the proposed changes in HBE 4612, New York
has utilized its workers” compensation fee schedule for no-
fault claims for decades, and the statute currently provides
for its use “except where the insurer or arbitrator determines
that unusual procedures or unique circumstances justify the
excess charpe.”?

Opponcnts of medical fee schedules argue thar HB 4612
will reduce the amount and quality of care paticnts receive
for their accident-related injuries, and this is the core of the
controversy. In our opinion, this arpument is mispuided. The
expericnce in States that have used fee schedules does not pro-
vide any instances of substandard medical care. The systems
in place in New York, New Jersey and Florida have operated
without any complaints from the persons receiving services.
And even in Michigan, the services provided under the Work-
er’s Disability Compensation Act have not generated any com-
plaints of substandard service.

A significant factor giving rise to the controversy is the
anticipated revenue loss to medical service providers. But if
the question is viewed from the pemspective of public policy
aﬂ:ccting the State as a whu|c, there is compdling evidence
that chanpe is needed. In fact, one study suppested that “it
would cost an insurer 37 percent more o setile a claim from
Michigan than it would to setile 2 daim from another state
that invalved similar crash circumstances, rcpurtcd injuries,
and claimant demographics™ A medical fee schedule would
address this problem by contzining costs and bringing consis-
tency and stability to the no fault system.

Lower Benefit Caps

Michigan's benchit caps are also far out of line compared
to other states.  Unlike Michigan's current unlimited cap or
the proposed £1 million cap on no-fault benefits under HB
4612, no fault insurers in Florida are only obligated w0 pay
up o 10,000 in benefits per person in 2 motor vehicle ac-
cident. New Yods limir is highcr, but cappﬂ:l at 550,000 un-
less the insured purchases additional benchts. MNew Jersey is
the closest to Michipan, and allows drivers to purchase up to
3250,000 in PIP benchits. Michigan no fault coverage is 2 lot
MOre Zenerous than other states. In a.clu:lil:i.un, with a2 medical
fee schedule in place, the §1 million cap will go a lot further
than it would under the current law.

“Medically Appropriate and Mecessary” as a
Question of Law

Another change proposed by HBE 4612 is to make the de-
termination of whether a charge is reasonable or whether a
prucluct, service, or accommodation is “mn:dicnlh.-‘ appropriate
and necessary” a question of law to be decided by the court.
with the requirement that any information needed by an in-
surer to determine the approprizte reimbursement must be
given by the provider. In regard to the growing number of
direct provider lawsuits, these changes will likely reduce the
amount of jury trials and disputes over what information is
discoverable. On the other hand, it will be interesting to sce
how courts decide the issue of reasonableness. Unlike the seri-
ous impairment of a body function threshold, the statutory
language does not provide for any situation where the deter-
mination is a question of fact for the jury®

As with any major change in a law that affects as many
people as No-Faule affects, judicial challenges are likely. But
appellate decisions in other states indicate that these lawsnits
will not likely succeed in defeating the use of the proposed
medical fee schedule, if it is adopted.'®
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In the authors’ opinion, although the enactment of HB
4612 in Michigan will undoubtedly bring challenges, the time
is ripe for Michigan to join other states and enact 2 medical
fee schedule for use in no fault caims for PIP benefts. With-
out 2 medical fee schedule, Michipan no fault insurance will
continue to prc-vid.c eXCessive compensation to medical pro-
viders to make up for shortfalls that medical pmvidtrs incur
from reimbursements from Medicare amounts and from treat-
ing uninsurcd. Moreover, fears of bankmupt or flecing medical
]:lrcrl."jdcrs are unfounded. W
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