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Medical Expert’s Financial Documents Cannot Be

Obtained to Show Bias

By Sidney A. Klingler

In an unpublished opinion, the Court of Appeals has held that
financial documents of retained medical experts could not be
discovered merely to show bias. In Kincaid v Croskey, unpublished
per curiam opinion of the Michigan Court of Appeals, issued
November 21, 2013 (Docket Nos. 310148, 311857), the trial
court permitted the disclosure of financial documentation
pertaining to two physicians who performed IME examinations of
the Plaintiff. The information was sought from non-party
ExamWorks, a business that coordinates independent medical
examinations by physician consultants. The documentation that
the trial court permitted to be disclosed included the gross income
the physicians received from “defense medical examinations” with
ExamWorks. ExamWorks appealed, and the Court of Appeals

vacated the discovery order.

Plaintiff had sought the financial documentation in question by
means of subpoenas issued to ExamWorks, without seeking to
take the deposition of either IME physician. The Court of
Appeals held that the proper means of discovery had not been
used. The panel instructed that discovery of documents from a
nonparty is either by deposition or by written requests for
production.  Furthermore, while the Court Rules provide for
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The key holding in this case is that financial
documents of a medical expert are not discoverable
merely to show bias, although a Plaintiff can inquire
at deposition concerning the extent of the physician’s
practice in performing defense work and the amount
of compensation received for such work. The Court
has imposed an extremely high standard for the
discovery of financial documentation, requiring that
a Plaindiff demonstrate that she could not obtain
“the substantial equivalent of the materials” by
deposition or that the use of deposition would
constitute “undue hardship” to her.

This opinion, although unpublished and therefore
not binding on trial courts, provides much needed
guidance on the frequently recurring issue of
discoverability of financial documentation of expert
witnesses.

further discovery by other means, the panel held that “a litigant must first take the deposition of the expert and then, if
unsatisfactory, may proceed to seek alternative means of discovery from the court.” The panel noted that another decision of
the Court implied that “compelling circumstances” are required to justify further discovery by other means. The panel looked
to dictionary definitions of the term “compelling” as well as the Court Rule definition of “exceptional circumstances” referenced
in another portion of the relevant Court Rule. The panel found nothing in the case before it to suggest the existence of
“compelling” or “exceptional” circumstances to justify the scope or method of discovery permitted by the trial court.

The Court noted that bias is a proper subject for cross examination, and further that an expert may be cross examined about
the number of times he or she has appeared in court or been involved in a particular type of case, or about a pattern of testimony
for a particular attorney or a particular class of plaintiffs or defendants. However, the Court cautioned, such evidence “is only
minimally probative of bias and must be carefully scrutinized by the trial court.” At deposition, the Court noted, “the
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physicians could be asked questions regarding their relationship with ExamWorks, the extent of their practices in performing
this type of defense work and the amount of compensation received to demonstrate bias.” However, in its key holding, the
Court advised that “[i]t is unnecessary to obtain their detailed financial records for this purpose.”

As for the admission of financial documents to show bias, the Court applied the stringent standards of MCR 2.302(B)(3)(a),
which governs the discovery of documents prepared in anticipation of litigation or for trial. Under this standard, Plaintiff was
required to show that alternative means, such as deposing the physicians, would not permit her “to obtain the substantial
equivalent of the materials” or that the use of depositions would constitute “undue hardship” to her. The Court held that
Plaintiff had failed to make such a showing.
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