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Understanding and Effectively
Using Michigan’s Freedom of
Information Act to Gain Access
to Government Records

b'y Steven P. Joppich

tants in virtually every area of practice are likely addressed. Furthermore, a public body may have a FOLA

to have accasion to submit a request for records to Coordinator designated for particular departments (e.g.
a governmental entity. Some will encounter the need on a a police department; fire department, clerk’s department,
regular basis, others rarely. Still others may not recognize water and sewer department, etc.) and pinpointing the
the availability or existence of these records and will miss
out on important information that could make a difference
in the matter they are handling. In short, public records
can be a valuable resource and an attorney’s proper under-
standing of the law surrounding requests for these records MA.RTIN REISIG
can be an important asset to any legal practice. The purpose
of this article is to provide attorneys and their support staff Mediation Services
with a general understanding of the Michigan Freedom
of Information Act (“FOIA”),! and some insight on how ‘
to most effectively and efficiently utilize it when the time Listening, Understanding,
comes in their legal practice to do so. Resolvin

The FOIA facilitates requests for records made to state, g

county and local governmental bodies. In this regard, the
Act contains a significant public policy statement:

Tt is the public policy of this state that all persons, ex- ..+ 100s of successful mediations

cept those persons incarcerated in state or local cor- D
rectional facilities, are entitled to full and complete Affiliated with American Settlement Centers
information regarding the affairs of government and '
the official acts of those who represent them as public Adjunct Professor of Advanced Mediation
officials and public employees, consistent with this
act. The people shall be informed so that they may ADR - Best Lawyers and Super Lawyers

fully participate in the democratic process.” ' Clisi C.BA ADRC '
The Making and Processing of a FOIA Request Past Chair - O ommittee

Under the FOLA, every publicbody will have a "FOLA Past President — Qakland Mediation Center
Coordinator,” who is the person responsible for accepting, '

ﬁ t some point, lawyers, paralegals and legal assis- FOIA Coordinator to whom the request can be personally

processing, approving and denying requests for the public

bady’s public records under the FOIA.* Although a FOIA Birmingham, MI

request can be sent generically /o the “FOIA Coordinator” 2¢8.6222

at the public body’s general mailing address, it is usu- (248) 258-6

ally a simple matter of a phone call to the public body or Learn more at www.reisigmediation.com
some basic online research that will reveal the name of the
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proper individual to get your request to may help avaid
delays in obtaining a response.

When making a request for public records, it is also
important to keep in mind that the public body is permitted
to charge a fee in connection with searching for and provid-
ing a copy of the public record.* That fee is limited to actual
mailing costs and the actual incremental cost of duplication
or publication, including labor, the cost of search, examina-
tion, review, and the deletion and separation of exempt from
nonexempt information® In calculating the cost of labor, the
public bedy can charge no more than the hourly wage of
the lowest-paid employee of the public body who is capable
of retrieving the information necessary to comply with the
request.® Under certain limited circumstances a fee may be
waived, but with most requests a fee should be expected.”

Upon receiving a request under the FOIA, the public body,
through its FOIA Coordinator, is required to timely respond.
That response must be issued in writing to the requesting par-
ty within five business days after the public body receives the
request. Within that five-day period, the public body is per-
mitted to issue a written notice extending the response period
for up to 10 additional business days." Either within the initial
five-day period or any extended period, the FOIA Coordina-
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tor, on behalf of the public body, must respond in writing
indicating that the request is granted, denied, or granted in
part and denied in part.” That response should also describe
any fees that are required to be paid in connection with the
request, and if any records have been denied, a description of
the reasons for denial and the rights of the requesting party to
appeal or challenge the decision of the FOIA Coordinator.

Formulating an Effective Description of the Records
You Need

Although every FOIA request will be responded to un-
der the FQIA, that doesn’t necessarily mean the requesting
party will receive what he or she wants or needs. In a way,
the old saying of “garbage in, garbage out” could apply to
a poorly worded description of the records being sought. In
terms of how to describe the requested material, the FOIA
is of only limited assistance, It merely states that the request
must describe the desired public record “sufficiently to
enable the public body to find the public record.”™ A FOIA
request that is overly broad could result in either reams of
mostly marginally relevant documents being provided at
heavy expense, or a denial of the request for the reason that
the requesting party has failed to describe the records with
enough detail to enable the FOIA Coordinator to find them.
The latter result will leave the requesting pazty with the op-
tion of submitting a subsequent, more detailed request, or
initiating a legal challenge of the denial in circuit court. In
all events, the requesting party will have needlessly wasted
a substantial amount of time, effort and expense.

Suffice it to say that, as a practical matter, the most
effective FOIA request is one that results in receipt of just
the records that are needed in a prompt manner and at a
reasonable cost. In order to efficiently achieve such desired
results, the key usually lies in the wording of the request
letter to the FOIA Coordinator. Of course, the request
should clearly notify the public body that it is submitted
under the FOIA, but the critical area is the manner in which
the requested public records are described. In this author’s
experience, FOIA requests submitted by attorneys are often
worded like interrogatories or requests for production of
documents. This is only natural for attorneys and may be
appropriate in a given situation. However, in most instanc-
es, this method of describing documents in a FOIA request
is unnecessary and may end up being counterproductive.

Unlike discovery in a lawsuit, the idea in a FOIA request
is not to gain admissions, nor in most instances is it used to
gain every possible document of even the most remote rel-
evance to the issue at hand - a subpoena or other discovery
tools are better suited and intended for such purposes. To
explain further, Michigan courts have described the “core
purpose” of FOIA as contributing to “public understanding
of the operations or activities of the government” and the
right of citizens “to be informed about what their govern-
ment is up to.”** As such, although it can certainly be used
by attorneys to assist in advising clients about various mat-
ters, the core purpose of FOIA is not to provide discovery
in litigation. |
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Moreover, FOIA Coordinators are public administra-
tive officials who are usually very knowledgeable about
handling FOIA requests, but they are typically not attor-

_neys and may niot be accustomed to deciphering legalese.
Broadly worded, all-encompassing or complicated descrip-
tions may result in time extensions, misinterpretations,
documents that are not needed or relevant, a denia] of all or
parts of the request, and extra FOIA fees and legal expenses
that could have been avoided by a more appropriately
worded request. '

As a practical matter, upon receipt of a request for re-
cords, the objective of the FOIA Coordinator is basically to
locate the requested records if they exist and respond to the
request in compliance with the FOIA. As a resulf, itisina
requestor’s best interest to assist the FOIA Coordinator by
specifically identifying the needed documents in a manner
that enables them to be easily identified and located among
the public body’s massive compilation of records, which
are often located at multiple sites.

This requires some effort on the requesting party’s side
of the equation to describe the exact records he or she needs
with details that will help narrow the search as much as
possible. Including the dates, names of parties, addresses,
places, types of documents, description of event and any
other available identifying information involved will be
helpful. Also, identifying the department or departments
of the public body where the records are located (e.g.,
police, fire, etc.), if possible, will also assist in achieving the
desired result. Investing in these efforts at the beginning of
the process will increase the likelihood for everyone to save
time, work and cost.

The Request Must Be For “Public Records”

FOIA requests will sometimes include questions about
government policies, actions or other facts, or they will
ask the FOIA Coordinator to list things such as wages for
certain employees. While a FOIA Coordinator or other pub-
lic official may, as a courtesy, respond to such inquiries in
order to be helpful, these types of inquiries are not subject
to FOIA." BOIA is specifically limited to providing actual,
existing public records, and the FOIA Coordinator is not
required to answer questions, compile lists or create docu-
ments in response to FOIA requests.* The statute carefully
defines “public records” in the following manner:

“Public record” means a writing prepared, owned,
used, in the possession of, or retained by a public
body in the performance of an official function, from
the time it is created.®

In the Information Age, the question of what constitutes

a “writing” naturally arises. This is answered by FOIA's
definitions in a somewhat outdated manner:
“Writing” means handwriting, typewriting, print-
ing, photostating, photographing, photocopying, and
every other means of recording, and includes letters,
words, pictures, sounds, or symbols, or combinations
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thereof, and papers, maps, magnetic or paper tapes,
photographic films or prints, microfilm, microfiche,
magnetic or punched cards, discs, drums, or other
means of recording or retaining meaningful content.®

It should be recognized, however, that the mere possession

of a record by a public body does not necessarily render ita
“public record.”" Rather, per the FOIA’s definition of “public
record” (quoted above), the use or retention of the document
must be “in the performance of an official function.”**

A recent case in point is Howell Education Association

v. Howell Board of Education,® where the Court of Appeals
addressed the issue of whether personal e-mails of public
employees generated through the school district's e-mail
system that were retained or stored by the public body
constitute public records. The e-mails at issue in the case
involved internal union communications by teachers on
school district computers. Looking to the FOIA’s definition
of “public record,” the court acknowledged that in order
for the e-mails to be subject to disclosure under the FOIA,
they had to have been stored or retained by the public
body in the performance of an official function. In applying this
standard, the court found that the subject e-mails did not
involve teachers acting in their official capacity as public
employees, but rather in their personal capacity as union

-
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members. The court went on to find that the records were
retained by the public body as part of a routine back-up
system that did not distinguish between business-related
documents and personal documents. Thus, the court con-
cluded that the subject e-mails were not “public records”
subject to disclosure under the FOIA because they were not
retained in the performance of any kind of official function,
but instead as a “byproduct” of a computer system that
automatically retains all e-mails,

Not All Public Records Have to Be Disclosed

The FOIA and certain other laws, such as the Open
Meetings Act,”® have been nicknamed “sunshine laws,”
because their aim is to open up and let the sun shine in
on public records and actions such that the public can see
them and partake in the democratic process.* This label,
however, is not entirely accurate, because the FOIA lists 25
categories of public records that can be exempted from the
Act’s general requirement of public disclosure.? As a result,
the sun does not necessarily shine on the records or infor-
mation falling into these categories of exemption.

There is good reason, however, for each of the exemptions.
For instance, they protect against revealing certain sensi-
tive information regarding police officers, police informants,
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public infrastructure and buildings, Social Security num-
bers, attorney-client communications, medical information,
security information, and many other matters with which an
attorney making a FOIA request will want to become familiar.
Space for this article does not permit a discussion of each of
the exemptions and the massive amount of case law that has
developed over the past four decades around them. Howev-
er, a sampling of the Supreme Court’s discussion of statutory
construction and one of the more heavily litigated exemp-
tions will perhaps provide a comprehensive appreciation of
the legal intricacies involved with many of the exemptions.

As a general proposition, the Michigan Supreme Court
has consistently instructed that the FOIA is a pro-disclosure
statute and the exemptions must be narrowly construed.”
In support of this construction, the Court has noted that
the FOIA has two built-in administrative biases in favor of
disclosure: (1) the exemptions are permissive, because they
permit withholding exempt records but do not require it;
and (2) while there are sanctions for improperly withhold-
ing a public record, there are no penalties for wrongfully
releasing a document.®

The “personal privacy exemption” has been the subject of
numerous appellate rulings involving the FOIA. Tt is found
in Section 13(1)(a) of the FOIA and allows for the exemption
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of “[iJnformation of a personal nature if public disclosure

of the information would constitute a clearly unwarranted
invasion of an individual’s privacy.” Broken down, the two
elements under this exemption involve determinations of

1) whether the information is of a personal nature, and 2)
whether its disclosure would constitute a clearly unwarrant-
ed invasion of an individual’'s privacy. Most attorneys will
recognize that these elements are packed with significant
privacy law complexities, especially when the pro-disclo-
sure nature of the FOJA is injected into the mix.

One of the more significant and comprehensive Su-
preme Court analyses of the personal privacy exemption
can be found in Mager v, Departinent of State Police, which
involved a FOIA request for the names and addresses
of private individuals who own registered handguns,
Looking at the first element of the exemption, the Court
explained that information is of a “personal nature”
when it reveals something “of an embarrassing, intimate,
private, or confidential nature, such as medical records
or information relating to the plaintiffs’ private lives.”®
Applying this standard, the Court concluded that records
listing the names and addresses of private individuals
who own guns in Michigan constituted information of a
personal nature.

The Court then turned to the question of whether dis-
closure of that information to the public would constitute
a clearly unwarranted invasion of gun owners’ privacy.

In doing so, the “core purpose” of FOIA became a central
focus of the Court’s analysis and ruling. The Court quoted
the following passage from the U.5. Supreme Court's
decision in a case¥ involving a similar privacy exemption
under the federal freedom of information laws:

The basic [FOIA] policy of full agency disclosure unless
information is exempted under clearly delineated statu-
tory language, indeed focuses on the citizens’ right to
be informed about “what their government is up to.”
Official information that sheds light on an agency’s
performance of its statutory duties falls squarely within
that statutory purpose. That purpose, however, is not
fostered by disclosure of information about private citi-
zens that is accumulated in various governmental files
but that reveals little or nothing about an agency’s own
conduct. In this case — and presumably in the typical
case in which one private citizen is seeking information
about another - the requester does not intend to discover
anything about the conduct of the agency that has pos-
session of the requested records. Indeed, response to this
request would not shed any light on the conduct of any
Government agency or official.

The Court in Mager then affirmed the trial court’s find-
ing of an unwarranted invasion of personal privacy:

Applying that [U.S. Supreme Court] analysis to the pres-
ent case, itis certain that any reasonable balancing would
find disclosure to be unwarranted. The Legislature has
stated the purpose of the Michigan FOIA in terms similar
to those enunciated by the U.S. Supreme Court. As the
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U.5. Supreme Court explained ... fulfilling a request
for information on private citizens — a request entirely
unrelated te any inquiry regarding the inner working of
government, or how well the Department of State Police
is fulfilling its statutory functions — would be an unwar-
ranted invasion of the privacy of those citizens,

As such, it appears that requests that are for public
records containing personal information of private citizens
will receive some scrutiny in terms of whether the request
relates to the inner workings of goverrunent.

In Conclusion

The Freedom of Information Act provides a poten-
tially valuable tool for attorneys to utilize in their practice.
Knowing how to effectively and efficiently make requests
under the FOIA, however, requires some attention to detail,
an understanding of how the requests are processed, and
the case law and exemptions involved.
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