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An Open and Obvious Result That Wasn’t So Obvious? Court of Appeals
Grants Reconsideration, Then Reaffirms Its Prior Holding

By Drew Broaddus

In our February 23, 2012 issue of Boundaries, ! we discussed

Chesser v Radisson Plaza Hotel, released February 14, 2012,
Case No. 299776, and its analysis of when a condition is
“effectively unavoidable” so as to defeat the “Open and
Obvious Doctrine” of Lugo v Ameritech Corp, 464 Mich
512 (2001). In the first Chesser opinion (which had
originally been designated for publication), the panel held
that the defendants motion for summary disposition
should have been granted, and plaintiff’s trip and fall claim
should have been dismissed, on the grounds that the
“hazard” (an elevated platform in a conference hall) was
open and obvious and did not present a special aspect. In
that opinion, the panel devoted significant attention to
rejecting the notion that the hazard was “effectively
unavoidable.” However, on April 5, 2012, the Court of
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The new Chesser opinion reaffirms that, in
determining whether a condition is open and obvious,
courts must consider what a reasonable person in
plaintiff’s position would have apprehended. The fact
that a particular plaintiff did not notice the condition
is irrelevant.

Motions for reconsideration are rarely filed in the
Court of Appeals, and it is even rarer for such motions
to be granted. Even more unusual is the fact that this
panel granted such a motion, only to reach the same
result on reconsideration (albeit for slightly different
reasons). It appears that the panel had second

Appeals granted a motion for reconsideration, and vacated
the February 14, 2012 opinion. On April 17, 2012, it
issued a new opinion.

thoughts about some aspect of the February 14, 2012
opinion’s “special aspect/effectively unavoidable”
analysis.

The Chesser suit arose out of plaintiff’s fall off a stage during
an event at defendant’s hotel. Plaintiff was a speaker at the
event, and the stage was set up with stairs at each end, a table along the front with a podium in the middle, chairs at the table,
and a space along the back for traversing the stage. The stage was set up some distance from the wall behind it, and there was
no guardrail at the rear of it. On the day of the incident, plaintiff entered the room about ten minutes before the conference
was to start. She went up the stairs and was admittedly aware that she was on an elevated stage. She traversed almost the entire
length of the stage without incident on the way to her seat.

About 25 minutes into the program, plaintiff stood up to give her speech. At that time, she realized there was an open space
at the rear of the stage and she had to move to the right of the chairs in order to avoid the edge. Plaintiff had given speeches
to audiences before, and in fact, had done so the previous day. She approached the podium without incident and gave her
speech. Upon returning to her seat, she walked behind two chairs without difficulty but, when she passed the third chair, she
fell off the stage. She testified that she did not notice any changes to the configuration of the seating, and that nothing had
touched or pushed her; she simply “stepped on air.”

Defendant moved for summary disposition, arguing that the hazardous condition of the back of the stage was open and obvious
and was avoidable. The trial court denied the motion. In its April 17, 2012 opinion, the Court of Appeals reversed (as it did
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CONTINUED...

on February 14, 2012), finding that “the trial court erred by denying defendant’s motion for summary disposition.” In the new
opinion, the appellate panel focused on the first step in the inquiry — was the condition open and obvious? — as opposed to the
“special aspect/effectively unavoidable” analysis that was the focus of the first opinion. In finding that the danger of falling off
a raised platform was open and obvious, the April 17, 2012 opinion explained:

...[P]hotographs submitted by the parties and Ms. Chesser’s testimony [demonstrate] ... that it was
unambiguously obvious that the stage was raised off the ground, had a narrow area in which to walk behind
the chairs on the stage, and was unguarded at the back. It should go without saying that an average adult
would be aware that falling off an elevated surface would be dangerous and that there is an increased risk of
doing so when maneuvering room is tight and railing is absent. Furthermore, the stairs to ascend or descend
the stage were at the far ends, giving anyone approaching the stage a clear view of the situation. Ms. Chesser’s
testimony indicated that some of the chairs were already occupied when she ascended, so it would have been
apparent how little room there was behind occupied, rather than unoccupied, seats.

...[BJoth parties make arguments based on what Ms. Chesser personally did or did not actually know.
Plaindiff in particular appears to rely on the fact that there is no testimony from anyone else about their
observations of or experiences on the stage. While true, the parties have both submitted photographs clearly
showing that anyone who approached the stage from either end could see that there was a gap between the
stage and the wall and that the walking area on the stage behind the chairs was narrow. Plaindiff essentially
presents a tautological argument ... that because she did not see the hazards presented and nobody else has
presented testimony on point, the hazards must not have been apparent. The standard, however, is what 2
reasonable person in plaintiff’s position would have apprehended, not what a specific plaintiff was aware of....
(1]t is clear from the evidence that a reasonable person would have been aware of the danger posed by the
raised stage with its narrow walking area and unguarded rear.

In contrast to the first opinion’s lengthy discussion of what is “effectively unavoidable,” the April 17, 2012 opinion contains
only a passing reference to this issue. Also of note, the new opinion is designated “unpublished” whereas the vacated February
14, 2012 opinion had been designated “for publication.”

CONTRIBUTORS

Farmington Hills Premises Liability Practice Group Chair
30903 Northwestern Highway, PO. Box 3040 Mark E Masters
Farmington Hills, MI 48333-3040

S Premises Liability Practice Group Co-Chair
Tel: 248-851-9500 Fax: 248-851-2158

Caroline Grech-Clapper
Mt. Clemens Editor
94 Macomb Place, Mt. Clemens, MI 48043-5651 Bonny Craft

Tel: 586-465-7180  Fax: 586-465-0673 We welcome your questions and comments.

Lansing

6639 Centurion Drive, Ste. 130, Lansing, MI 48917 OT HER MATERIAL S

Tel: 517-886-1224 Fa 17-886-9284

If you would like to be on the distribution list for Boundaries, or for newsletters
pertaining to any of our other practice groups, please contact Secrest Wardle
Marketing at swsubscriptions@secrestwardle.com or 248-539-2850.

Grand Rapids
2025 East Beltline SE, Ste. 209, Grand Rapids, MI 49546
Tel: 616-285-0143 Fax: 616-285-0145

Other newsletters include:

Benchmarks — Navigating the hazards of legal malpractice

Blueprints — Mapping legal solutions for the construction industry

Community Watch — Breaking developments in governmental litigation

Contingencies — A guide for dealing with catastrophic property loss

Fair Use — Protecting ideas in a competitive world

In the Margin — Charting legal trends affecting businesses

Industry Line — Managing the hazards of environmental toxic tort litigation

Landowner’s Alert — Defense strategies for property owners and managers

SECREST Copyright 2012 Secrest, Wardle, Lynch, Hampron, No-Fault Newsline — A.road map fo.r motor \fehicle insurers and owners
Truex and Morley, P.C. On the Beat — Responding to litigation affecting law enforcement

) X On the Job — Tracking developments in employment law
This newsletter is published for the purpose of providing Saf d TS R ek thh <11 -
information and does not constitute legal advice and should elEIEID = GRS IR [PTOUE: I et

not be considered as such. This newsletter or any portion of Standards — A guide to avoiding risks for pl‘OfeSSiOllalS
thi tter is not to be distributed or copied without the State of the Art — Exploring the changing face of Pmduct liability
WARDLE e vt ot off Somtes Werdle Structures — A framework for defending architects and engineers
Vital Signs — Diagnosing the changing state of medical malpractice and nursing
] 8 8
home liability

www.secrestwardle.com




