
In the unpublished case of Ehrler v Frankenmuth Motel,
Inc, No. 296908 (August 2, 2011), the Michigan
Court of Appeals has suggested when a known,
obvious and naturally occurring icy condition might
nonetheless require action by the owner or controller
of a premises.  In a 2-1 split decision, the majority
(Judges Borrello and Beckering) held that the “special
aspect” exception to the open and obvious rule was
present when early morning freezing rain transformed
into a thin layer of ice that covered the Defendant’s
entire motel premises.  The “blanket of ice” was
determined to be “effectively” unavoidable because
motel guests were “effectively” required to walk on the
ice to get to their vehicles, check-out, and/or sample
the motel’s complimentary breakfast.

Although the lower court did not clearly articulate its
rationale, it apparently granted the Defendant’s Motion for Summary Disposition on the basis that (1) the sheet of
ice was admittedly “obvious” and (2) no “special aspect” existed because of disputed testimony that some salting had
occurred on some areas or paths before the two retired Plaintiffs fell and suffered significant injuries.  

Plaintiffs had argued in the lower court that even an independent witness (a paramedic) had testified that he saw no
evidence of any salting on the premises and that a motel guest had to encounter the glaze of ice if they wanted to
leave their rooms to do anything, such as check-out, retrieve something from their parked car or get to the office for
the complimentary breakfast. 

The majority cited and discussed the landmark case of Lugo v Ameritech Corp, Inc, 464 Mich 512, 517; 629 NW 2d
384 (2001), as it reversed the trial court.  The majority determined that a duty of care existed because, although the
icy condition was obvious, it was effectively unavoidable because it had to be encountered if a motel guest desired or
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IInn  mmoosstt  ccaasseess  aann  aappppaarreenntt  iiccyy  ccoonnddiittiioonn  wwiillll  bbee
ccoonnssiiddeerreedd  ““ooppeenn  aanndd  oobbvviioouuss””  aanndd  aa  pprrooppeerrttyy
oowwnneerr  oorr  ccoonnttrroolllleerr  wwiillll  hhaavvee  nnoo  lleeggaall  dduuttyy  ttoo
wwaarrnn  aanndd//oorr  aacctt  ttoo  rreedduuccee  tthhee  rriisskk..    HHoowweevveerr,,  iiff
tthhee  oobbvviioouuss  ccoonnddiittiioonn  iiss  ddeetteerrmmiinneedd  ttoo  hhaavvee  aa
““ssppeecciiaall  aassppeecctt””,,  ssuucchh  aass  bbeeiinngg  eeffffeeccttiivveellyy
uunnaavvooiiddaabbllee,,  aa  jjuurryy  wwiillll  ddeecciiddee  tthhee  uullttiimmaattee
qquueessttiioonn  ooff  wwhheetthheerr  aa  ddeeffeennddaanntt  nneegglliiggeennttllyy
bbrreeaacchheedd  tthhee  dduuttyy..    AA  ddaannggeerroouuss  ccoonnddiittiioonn  tthhaatt
bblloocckkss  aallll  rreeaassoonnaabbllee  eexxiittss  ffrroomm  aa  bbuuiillddiinngg  iiss  lliikkeellyy
ttoo  bbee  ddeetteerrmmiinneedd  ttoo  bbee  ““eeffffeeccttiivveellyy  uunnaavvooiiddaabbllee””..



needed to leave his/her room.  Further, in determining if a special aspect exists, a court must analyze “the objective
nature of the condition and not the subjective degree of care used by the plaintiff or other idiosyncratic factors related
to the plaintiff ”.  See, Robertson v Blue Water Oil Co, 268 Mich App 588, 593-595; 708 NW2d 749 (2005);  Hoffner
v Lanctoe, __ Mich App __; __NW2d__ 2010 WL 4320340, lv pending 796 NW2d 50 (2011).     

Thus, the majority found that genuine issues of material fact existed and that a jury should have been allowed to
decide if the motel had breached the duty it owed.  

Presiding Judge Donofrio wrote a dissent in which he defined “effectively unavoidable” more restrictively.  Although
the sheet of ice did have to be encountered if a guest left his/her room, he reasoned that the Plaintiffs could have
foregone the complimentary breakfast or simply waited until the area was actually “de-iced.”  Thus, the dissenter felt
that the behavior of the Plaintiffs upon encountering the obviously icy condition was relevant to whether it was
“effectively unavoidable” or not.    
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