
The first question that must be answered in any negligence

suit is: Did the defendant owe a duty to the plaintiff?1 Duty
is frequently the subject of dispositive motions and appeals
because (1) it is a question of law to be decided by the court

(not the jury),2 and (2) if the plaintiff cannot prove duty –

or the defendant can negate it – the lawsuit cannot go on.3

The Michigan Supreme Court, in a 4-3 decision, recently
made an important statement about duty in McCue v O-N
Minerals Co, 2011 Mich LEXIS 2145 (Case No. 142287).
Although the factual background for the holding was not
explained in the Court’s memorandum order, McCue states
quite clearly that private parties are under no duty to repair
a public highway, even when the private party’s actions
allegedly caused or exacerbated damage to the roadway.

The facts of McCue are not contained in the Court’s order,
but are set forth in Justice Cavanagh’s dissent as follows:
Plaintiff and his wife were participating in a bicycle tour
when she fell from her bike, suffering a serious debilitating
injuries, while riding over a portion of state highway M-134
in the Upper Peninsula.  Plaintiff alleged that the portion of
the highway where his wife fell was extensively damaged.
Defendant O-N Minerals Co. owned the land on both sides
of M-134 where the fall occurred.  Defendant conducted
mining operations on that property, on both sides of the
highway.  The state held an easement that allowed M-134 to
pass over defendant’s property.  At the point where plaintiff ’s
wife fell, the highway consisted of a concrete pad with large
steel rails embedded into the concrete.  As permitted by an
agreement with the state, defendant routinely crossed M-
134 on the concrete pad with heavy trucks and equipment.
Plaintiff alleged that defendant’s repeated intense use of the highway caused damage to the highway, resulting in his wife’s fall.
___________________________
1 See Romain v Frankenmuth Mut Ins Co, 483 Mich 18, 22 (2009) (“[U]nder Michigan law, a legal duty is a threshold requirement before there can be any
consideration of whether a person was negligent….”).
2 Miller v Ford Motor Co (In re Certified Question), 479 Mich 498, 504 (2007).
3 See Romain, supra at 22.
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SSEECCRREESSTT  WWAARRDDLLEE  NNOOTTEESS::

AAfftteerr  tthhee  ppiivvoottaall  LLoowweekkee  vv  AAnnnn  AArrbboorr  CCeeiilliinngg  &&
PPaarrttiittiioonn  CCoo,, 448899  MMiicchh  115577  ((22001111))  ddeecciissiioonn  ffaaiilleedd  ttoo

ggeenneerraattee  aa  ddiisssseenntt,,44 tthhee  CCoouurrtt  hhaass  aaggaaiinn  ffaalllleenn  aalloonngg
ppaarrttiissaann  lliinneess  oonn  tthhee  iissssuuee  ooff  ttoorrtt  dduuttyy;;  tthhee  hhiissttoorriiccaallllyy
ccoonnsseerrvvaattiivvee  JJuussttiicceess  ((YYoouunngg,,  MMaarrkkmmaann,,  MMaarryy  BBeetthh
KKeellllyy,,  aanndd  ZZaahhrraa))  vvootteedd  ttoo  rreevveerrssee  iinn  MMccCCuuee,, aass  tthhee
hhiissttoorriiccaallllyy  lliibbeerraall  JJuussttiicceess  ((CCaavvaannaagghh,,  MMaarriillyynn  KKeellllyy,,
aanndd  HHaatthhaawwaayy))  ddiisssseenntteedd..    

BBeeccaauussee  tthhee  mmeemmoorraanndduumm  oorrddeerr  ddooeess  nnoott  ccoonnttaaiinn  aa
ssttaatteemmeenntt  ooff  ffaaccttss,,  MMccCCuuee’’ss pprreecceeddeennttiiaall  vvaalluuee  wwiillll  bbee
ddeebbaatteedd..    SSuupprreemmee  CCoouurrtt  oorrddeerrss  ccaann  bbee,,  bbuutt  aarree  nnoott
nneecceessssaarriillyy,,  bbiinnddiinngg  pprreecceeddeenntt;;  tthhee  oorrddeerr  mmuusstt  bbee  aa
ffiinnaall  ddiissppoossiittiioonn  ooff  aann  aapppplliiccaattiioonn  aanndd  ccoonnttaaiinn  aa
ccoonncciissee  ssttaatteemmeenntt  ooff  tthhee  aapppplliiccaabbllee  ffaaccttss  aanndd  tthhee
rreeaassoonn  ffoorr  tthhee  ddeecciissiioonn..    PPeeooppllee  vv  CCrraallll,, 444444  MMiicchh  446633,,
446644,,  nn  88  ((11999933))..

AAlltthhoouugghh  nnoott  eexxpprreesssseedd  iinn  tthhee  mmeemmoorraanndduumm  oorrddeerr,,
MMccCCuuee mmaayy  rreefflleecctt  ccoonncceerrnnss  aabboouutt  pprriivvaattee  ppaarrttiieess
uunnddeerrttaakkiinngg  tthheeiirr  oowwnn  rreeppaaiirrss  ooff  ppuubblliicc  hhiigghhwwaayyss..    IItt
iiss  lliikkeellyy  pprreeffeerraabbllee,,  ffrroomm  aa  ppuubblliicc  ppoolliiccyy  ssttaannddppooiinntt,,  ttoo
hhaavvee  aallll  ssttaattee  hhiigghhwwaayy  rreeppaaiirrss  uunnddeerrttaakkeenn  bbyy  MMDDOOTT
ssoo  tthhaatt  tthheerree  ccaann  bbee  oovveerrssiigghhtt  rreeggaarrddiinngg  mmaatteerriiaallss  aanndd
llaabboorr  uusseedd..    FFoorr  tthheessee  aanndd  ootthheerr  rreeaassoonnss,,  ccoouurrttss  mmaayy  bbee
rreelluuccttaanntt  ttoo  iimmppoossee  aa  mmaaiinntteennaannccee  dduuttyy  uuppoonn  pprriivvaattee
ppaarrttiieess  iinn  tthhiiss  ccoonntteexxtt..  



Defendant moved for summary disposition, arguing that it owed no duty to the plaintiff.  The trial court granted the motion,
but the Court of Appeals reversed and found a “question of fact as to whether O-N Minerals had created or increased the hazard
at issue.”  Court of Appeals No. 294661, decided November 4, 2010, p 12.  The Supreme Court reversed in an one-paragraph
memorandum order, holding:  “The plaintiff ’s claim of negligence failed because the plaintiff did not demonstrate that the
defendant, rather than the State of Michigan Department of Transportation [MDOT], owed the plaintiff and his spouse a duty
to maintain or repair the State highway in question.  See MCL 691.1402(1).  Similarly, the plaintiff failed to state a claim for
public nuisance because he did not demonstrate that the defendant acted in a way that unreasonably interfered with a common
right enjoyed by the public or that the plaintiff ’s spouse’s injury was different from the type of harm that a member of the
general public could have suffered.”  The trial court’s order granting summary disposition was therefore reinstated.

Justice Cavanagh dissented.  In his view:

[e]ven if the majority [was] correct that defendant had no duty to maintain or repair the state highway in
question, I think that defendant arguably had a duty to inform … MDOT … of the damage apparently caused
by defendant’s unusual use of the highway.  I believe that this arguable duty arises out of the fact that
defendant’s use of the portion of the highway where plaintiff ’s wife was injured is highly intense and
fundamentally different from the public’s use, and that use potentially either increased the hazard on the public
highway that existed at the time of the injury or created a new hazard on the public highway. … Because
defendant’s intense use seemingly caused or hastened the damage to the highway and defendant was in the best
position to know when repairs were needed, I think that imposing a duty on defendant to inform MDOT of
the damage is a fair balancing of the competing policy considerations that necessarily go into determining
whether a duty exists.

For similar reasons, Justice Cavanagh felt that plaintiff also could have proceeded under a public nuisance theory, which plaintiff
had pled, but the trial court and the Supreme Court rejected.  Justice Marilyn Kelly also dissented; she wrote separately to clarify
that in her view, O-N Minerals Co. had a duty to maintain the highway, not just inform MDOT.  Justice Hathaway also
dissented for the reasons stated by Justices Cavanagh and Kelly.  
_________________________________

4 See Boundaries, June 8, 2011, “Back to Basics? Supreme Court Guts Fultz Defense in Opinion that Crosses Partisan Lines,” by Drew Broaddus.
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