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A Municipality Cannot Require Environmental Insurance from

Telecommunications Provider
By Kristen Bricker Kolb

In a published opinion issued January 22, 2008, the
Court of Appeals placed limits on a municipality’s
ability to require environmental contamination
insurance from a telecommunications provider as

part of a Metropolitan Extension Telecommunication
Rights-of-way Oversight (“METRO”) Act permit.

In Charter Township of Commerce v Michigan Public
Service Commission and McLeod USA
Telecommunication Service, Inc., Commerce Township
appealed a ruling of the Michigan Public Service
Commission (“MPSC”) holding that the Township
could only require McLeod (a telecommunications
provider) to provide environmental contamination
insurance if McLeod decided to “place any new or
existing telecommunications facilities underground
within the rights-of-way of the Charter Township of
Commerce.”

McLeod had sought an updated permit for its
existing facilities under the METRO Act in 2004.
The permit form, which was prepared by the MPSC,
required a provider to obtain liability insurance for
sudden and accidental environmental contamination
in the amount of $500,000.00, including coverage
for claims discovered within three years after the
term of the policy. Since McLeod was not planning
any actual work on its lines at the time, they
requested a waiver of this requirement from the
Township. The Township refused, and McLeod
requested appointment of a mediator under the
METRO Act to resolve the dispute. The mediator
recommended that the MPSC revise the
environmental contamination provision to make it
contingent upon McLeod placing any new or
existing facilities underground. The Township then
requested the MPSC to review the matter and resolve
the dispute.




CONTINUED...

The MPSC adopted the recommendation of the mediator, finding that the parties could agree on different terms
than those contained in the standard permit forms it had developed. Further, it revised the form permit
provision requiring environmental contamination insurance to be contingent upon the provider’s facilities located
underground within the public rights-of-way, finding that work associated with aerial lines did not have the same
environmental contamination concerns as work on underground installations.

The Township then appealed the ruling of the MPSC and raised four arguments. The Court of Appeals ruled
against the Township on all counts. The Court determined the Township was “cherry picking” those provisions
of the METRO Act that suited its case, to the exclusion of equally applicable, yet unfavorable, provisions. The
Court further found a significant difference between possible environmental hazards associated with work on
telecommunications facilities installed above-ground, versus those installed underground. Due to the potential
risks associated with underground installations, the Court found it was reasonable of the MPSC to differentiate
these situations for purposes of determining when environmental contamination insurance could be required.
Finally, the Court invoked the holding in Cizy of Taylor v Detroit Edison Co. to find that a municipality’s right to
reasonable control of its rights-of-way cannot impinge on matters of statewide control. Because the METRO
Act specifically governs the issuance of right-of-way permits by teleccommunications prov1ders, the Township
cannot rely on the constitutional provision governing control of public rights-of-way to “trump” state law.

Ultimately, the Court of Appeals ruled that the MPSC’s “standard” permit forms may be amended by agreement
of the parties, by appointment of a mediator, or through the dispute resolution process at the MPSC. In other
words, while the forms are “standard,” they are by no means set in stone.
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