
In Wessels v Garden Way, Inc. (released for publication Sept. 28,

2004), the Michigan Court of Appeals ruled:

1. The cap on non-economic damages is constitutional

(agreeing with prior cases);

2. Loss of consortium damages are included with the main

plaintiff ’s damages,under the cap; and

3. The judgment should reflect the amount of the damage 

cap when the judgment is entered, not when the verdict 

is rendered.

On July 19, 2001, a jury returned a product liability verdict for

the injured plaintiff, Frederick Wessels, and a separate verdict for

Lucy Osborne on her loss of consortium claim. The jury awarded

Wessels $400,000.00 for past non-economic damages (such as

pain and suffering) and $30,000.00 per year for thirty years for

future non-economic damages. The jury gave Lucy Osborne

$150,000.00 for past non-economic damages, and $10,000.00 

per year for thirty years for future non-economic damages. The

jury found Frederick Wessels 45% at fault, so both awards would

be reduced by this percentage. Although the verdict was rendered

in 2001, judgment was not entered until January, 2003. 

The trial court ruled that the amount of the cap would be

determined as of the date the verdict was rendered in 2001,

instead of when the judgment was entered in 2003. In the

interim, the cap had increased, as provided in the statute. The 

trial court also held that the cap on non-economic damages

applied separately to each plaintiff ’s claim.  
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This is the first case to establish that loss of

consortium damages must be combined with 

non-economic damages to the main plaintiff,

under a single damage “cap.” This can significantly

reduce the total judgment. The cap is currently

$366,000.00, unless the defect in the product

caused either the person’s death or permanent 

loss of a vital bodily function, in which case the

non-economic loss cap is $653,500.00. 

A defendant should consider pushing for entry of

judgment soon after a verdict, to avoid the annual

increase in the statutory cap.



Garden Way appealed, claiming that the damage cap applied collectively to the claims of both plaintiffs. Wessels cross-appealed, claiming

that the cap was unconstitutional. Wessels also claimed that the 2003 damage cap should have been applied, based on the time when the

judgment was entered.

The Court of Appeals made short work of the constitutional arguments. The Court cited a recent Michigan Supreme Court opinion in

which the Michigan Supreme Court upheld a similar non-economic damage cap in the medical malpractice statute, and a similar Court of

Appeals case involving the product liability damage cap. The Wessels panel ruled that the cap did not violate the right to a jury trial or the

right to equal protection. Nor did the cap violate the separation of powers doctrine, or constitute illegal special legislation. 

The more significant issue – an issue of first impression in Michigan – was whether each plaintiff was entitled to a separate damage 

cap. Here, the Wessels panel reversed the trial court and held that under the plain language of the statute, only a single damage cap was

contemplated for all aggregated non-economic damages.

Finally, in another issue of first impression, the Court of Appeals reversed the trial court and held that the applicable damage cap is the one

in effect at the time when the written judgment is entered. The Wessels panel acknowledged that the statute did not specifically address this

issue, but undertook a statutory analysis to conclude that the Legislature intended courts to apply the caps to the verdict, and the court can

only do so by entry of a written judgment. The Court recognized that this ruling could be subject to abuse by those who sought to extend

the time for entry of judgment in order to reap the benefit of annual increases in the cap. The Court of Appeals, however, believed that the

trial court could adequately guard against this abuse through sanction provisions.

contact us
Farmington Hills
30903 Northwestern Highway, P.O. Box 3040
Farmington Hills, MI  48333-3040
Tel: 248-851-9500   Fax: 248-851-2158    

Mt. Clemens
94 Macomb Place, Mt. Clemens, MI 48043-5651
Tel: 586-465-7180   Fax: 586-465-0673

Lansing
6639 Centurion Drive, Ste. 130, Lansing, MI 48917
Tel: 517-886-1224   Fax: 517-886-9284

Grand Rapids
1550 East Beltline, S.E., Ste. 305, Grand Rapids, MI 49506-4361
Tel: 616-285-0143   Fax: 616-285-0145

Champaign, IL
2919 Crossing Court, Ste. 11, Champaign, IL 61822-6183
Tel: 217-378-8002   Fax: 217-378-8003

www.secrestwardle.com

contributors
Property Fire and Casualty Practice Group Chair
Robert Holt

Editor
Carina Carlesimo

We welcome your questions and comments. 

Other materials
If you would like to be on the distribution list for Industry Line, or for
newsletters pertaining to any of our other practice groups, please contact 
Secrest Wardle Marketing at ccarlesimo@secrestwardle.com, or 248-539-2850.

Other newsletters include:

Benchmarks – Navigating the hazards of legal malpractice
Blueprints – Mapping legal solutions for the construction industry
Boundaries – A guide for property owners and insurers in a litigious society
Community Watch – Breaking developments in governmental litigation
Fair Use – Protecting ideas in a competitive world
In the Margin – Charting legal trends affecting businesses
Industry Line– Managing the hazards of environmental toxic tort litigation
Landowners’ Alert – Defense strategies for property owners and managers
No-Fault Newsline – A road map for motor vehicle insurers and owners
On the Job – Tracking developments in employment law
On the Beat – Responding to litigation affecting law enforcement
State of the Art – Exploring the changing face of product liability 
Structures – A framework for defending architects and engineers
Vital Signs – Diagnosing the changing state of medical malpractice and 

nursing home liability

Copyright 2004 Secrest, Wardle, Lynch, Hampton, 
Truex and Morley, P.C.

This newsletter is published for the purpose of providing
information and does not constitute legal advice and should 
not be considered as such. This newsletter or any portion of 
this newsletter is not to be distributed or copied without the
express written consent of Secrest Wardle.

continued...

S E C R E S T

SW
W A R D L E


