
It is well established that to prove negligence, a plaintiff must
show that (1) the defendant owed the plaintiff a duty of care,
(2) the defendant breached that duty, (3) the plaintiff was
injured, and (4) the defendant’s breach caused the plaintiff ’s
injury.  Henry v Dow Chemical Co, 473 Mich 63, 71-72
(2005).  To prove causation, a plaintiff must prove both cause
in fact and proximate cause.  Skinner v Square D Co, 445 Mich
153, 162-163 (1994). “The cause in fact element generally
requires showing that ‘but for’ the defendant’s actions, the
plaintiff ’s injury would not have occurred.”  Id. A plaintiff can
prove cause in fact by circumstantial evidence, but the
plaintiff ’s circumstantial evidence “must facilitate reasonable
inferences of causation, not mere speculation.”  Id. The
plaintiff ’s theory of causation must have some basis in facts
from which the jury could conclude that, more likely than not,
the plaintiff ’s injuries would not have occurred but for the
defendant’s conduct.  Id.

Causation was the central, and ultimately dispositive, issue in
Ficaj v Pray, unpublished opinion per curiam of the Court of
Appeals, rel’d 12/20/12 (Docket No. 307818), a case which
involved the tragic death of a toddler from a mysterious illness.
Shortly before the child became ill,  Plaintiff (the child’s father)
had purchased a home from Defendant.  Plaintiff alleged that
the decedent’s illness was caused by the presence of mold in the
house.  More specifically, Plaintiff alleged that “Pray’s negligent
remodeling and repairs caused sewage and water to pool under
the house, creating an unsafe condition that caused a large quantity of mold to grow, which in turn caused” the child’s illness. 

Defendant Pray moved for summary disposition of Plaintiff ’s claim, arguing that even if Pray had negligently repaired the home, a
jury would have no reasonable basis to conclude that the condition of the home caused or contributed to the minor’s death.  In
response, Plaintiff cited circumstantial evidence that Pray’s negligent remodeling caused the mold, and that the mold had in fact
caused the minor’s death.  The trial court granted the motion, noting that Plaintiff ’s doctors were not able to explain the specific
symptoms exhibited by the decedent, nor could Plaintiff ’s doctors state a definite cause of death.  Although the county medical
examiner found structures in the decedent’s brain that initially resembled a fungal infection, the Center for Disease Control
subsequently found no evidence of bacterial, viral, or fungal infection.  The trial court did consider Plaintiff ’s evidence that mold was
present under the residence in 2010.  However, there was no evidence that the mold was present in 2005 (when the minor’s illness
and death occurred), and no one had become seriously ill in the intervening time period.  In short, the trial court found that Plaintiff ’s
theory of causation was too speculative to submit to a jury.  
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IItt  iiss  iimmppoorrttaanntt  ttoo  nnoottee  tthhaatt  FFiiccaajj  wwaass  ddeecciiddeedd  oonn  ssuummmmaarryy
ddiissppoossiittiioonn  ppeerr  MMCCLL  22..111166((CC))((1100))..  GGeenneerraallllyy,,  pprrooxxiimmaattee
ccaauussee  iiss  aa  ffaaccttuuaall  iissssuuee  ttoo  bbee  ddeecciiddeedd  bbyy  tthhee  ttrriieerr  ooff  ffaacctt..
HHoowweevveerr,,  iiff  rreeaassoonnaabbllee  mmiinnddss  ccoouulldd  nnoott  ddiiffffeerr  rreeggaarrddiinngg
tthhee  pprrooxxiimmaattee  ccaauussee  ooff  ppllaaiinnttiiffff''ss  iinnjjuurryy,,  tthhee  ttrriiaall  jjuuddggee  ccaann
ddeecciiddee  tthhee  iissssuuee  aass  aa  mmaatttteerr  ooff  llaaww..    NNiicchhoollss  vv  DDoobblleerr,,  225533
MMiicchh  AApppp  553300  ((22000022))..

TThhee  CCoouurrtt  ooff  AAppppeeaallss  ddeecciissiioonn  iinn  FFiiccaajj rreelliieedd  llaarrggeellyy  uuppoonn
SSkkiinnnneerr,,  ssuupprraa,,  wwhhiicchh  iiss  oonnee  ooff  tthhee  ddeeffiinniittiivvee  MMiicchhiiggaann
SSuupprreemmee  CCoouurrtt  ddeecciissiioonnss  rreeggaarrddiinngg  ccaauussaattiioonn..

UUnnddeerr  SSkkiinnnneerr,,  ssuupprraa aatt  116633--116655,,  mmoorree  tthhaann  aa  ““mmeerree
ppoossssiibbiilliittyy  oorr  aa  ppllaauussiibbllee  eexxppllaannaattiioonn””  iiss  rreeqquuiirreedd..    AA  bbaassiiss
iinn  ““sslliigghhtt  eevviiddeennccee””  iiss  nnoott  eennoouugghh,,  ““[[nn]]oorr  iiss  iitt  ssuuffffiicciieenntt  ttoo
ssuubbmmiitt  aa  ccaauussaattiioonn  tthheeoorryy  tthhaatt,,  wwhhiillee  ffaaccttuuaallllyy  ssuuppppoorrtteedd,,
iiss,,  aatt  bbeesstt,,  jjuusstt  aass  ppoossssiibbllee  aass  aannootthheerr  tthheeoorryy..””  IIdd..      RRaatthheerr,,
tthhee  ppllaaiinnttiiffff  mmuusstt  pprreesseenntt  ssuubbssttaannttiiaall  eevviiddeennccee  ffrroomm  wwhhiicchh
aa  jjuurryy  mmaayy  ccoonncclluuddee  tthhaatt  mmoorree  lliikkeellyy  tthhaann  nnoott,,  bbuutt  ffoorr  tthhee
ddeeffeennddaannttss’’  ccoonndduucctt,,  tthhee  ppllaaiinnttiiffffss’’  iinnjjuurriieess  wwoouulldd  nnoott  hhaavvee
ooccccuurrrreedd..””  IIdd..      



On appeal, Plaintiff argued that a chain of circumstantial evidence established that the child had died from a fungal infection caused
by Defendant’s conduct.  The circumstantial evidence cited by Plaintiff included (1) that other family members experienced symptoms
consistent with a fungal infection when they moved into the house in 2005, (2) that the symptoms subsided when they moved out,
(3) that mold was later found in the house, and (4) that mold could have caused the injuries to the child’s brain, as noted by the
county medical examiner on autopsy.  In response, Defendant pointed to evidence that an uncontrolled immune response to insect
bites could have explained the symptoms, and that the Center for Disease Control ruled out a fungal infection as the cause of death. 

The Court of Appeals agreed with Defendant, and affirmed.  The panel noted that “[a] plaintiff ’s circumstantial evidence is
impermissibly conjectural if there are two or more explanations about how an event happened, and both explanations are equally
plausible.”  The decedent’s doctors initially diagnosed her with erythema multiforme, an immune condition. However, on autopsy, a
pediatric infectious disease specialist concluded that she had a unique immune system and an uncontrolled reaction to an unidentified
substance.  The Court of Appeals further noted that the record was devoid of any indication that Plaintiff ’s experts would be able to
testify that the child fell ill due to her exposure to toxic mold.  Although Plaintiff “presented evidence that toxic mold could cause the
type of injuries that existed” in the child’s brain at her death, Plaintiff “presented no evidence that toxic mold in fact caused those
injuries.”

The panel distinguished Genna v Jackson, 286 Mich App 413 (2009) on multiple grounds.  First, in Genna there was a four-day gap
between the plaintiffs’ illnesses and the mold’s discovery.  Here, the decedent passed away in 2005, her family discovered the mold
under the house in 2010, and there was no evidence that anyone who lived in the house from 2005 to 2010 became seriously ill.
Plaintiff presented evidence that another child developed a rash from insect bites in 2006, but no evidence that this led to a serious
illness.  Moreover, nothing linked that child’s rash to mold.  In Genna, a mold expert testified that there were unusually high quantities
of unhealthy mold spores in the air in the living space.  Here, the evidence was that the mold spore count in the living space was “very
low” (although it was “very high” in the crawlspace).  Also, in Genna there was evidence that a physician had linked at least one of the
plaintiff ’s illnesses to mold.  Here, the autopsy ultimately revealed “no evidence of bacterial, viral, or fungal infection” in decedent’s
brain.
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