
A recent article circulating among the plaintiffs’ bar suggests
that a provision in the Medicare Secondary Payer Act (MSP)
can be used as a tool to bolster the value of tort cases.  At least
one article has called this provision a “diamond in the rough”
which can double the value of personal injury cases where

payments have been made by Medicare.1 More recently,
Secrest Wardle attorneys have encountered multiple cases where
plaintiffs have invoked this provision in First-Party No-Fault
Complaints.  

“The MSP statute was passed in response to a dramatic increase
in Medicare expenditures.” Baptist Mem’l Hosp. v Pan Am. Life
Ins. Co., 45 F3d 992, 997 (6th Cir. 1995). “In the MSP statute
Congress made Medicare coverage secondary to any coverage
provided by private insurance programs. It did so in order to
lower Medicare costs.”  Perry v United Food & Commercial
Workers Dist. Unions, 405 & 442, 64 F3d 238, 243 (6th Cir.
1995).

The MSP allows Medicare to submit conditional payments to
health care providers “if a primary plan ... has not made or cannot reasonably be expected to make payment with respect to such item
or service promptly.”  42 U.S.C. § 1395y(b)(2)(B)(i).  The primary insurance provider must reimburse Medicare for any such
conditional payment “if it is demonstrated such primary plan has or had a responsibility to make payment with respect to such item
or ser-vice.” Id. If Medicare is not timely reimbursed for its conditional payments, the MSP authorizes an action by the government
or by a private party to enforce the reimbursement provisions of the statute by seeking double damages against a non-compliant
insurer.  Id.

The MSP provides a private cause of action against a primary payer (i.e., a No-Fault carrier) for damages if a primary payer fails to
provide primary payment, or appropriate reimbursement, for payments made by Medicare.  A “private cause of action” is a civil claim,
outside of the No-Fault or tort arena, which allows applicants to sue the responsible No-Fault carrier for double damages in Federal
Court if Medicare is not reimbursed for accident-related medical treatment once liability is established (i.e., at the time of settlement).
The specific subpart at issue is 42 U.S.C. § 1395y(b)(3)(A), which states:

There is established a private cause of action for damages (which shall be in an amount double the amount
otherwise provided) in the case of a primary plan which fails to provide for primary payment (or appropriate
reimbursement) in accordance with paragraphs (1) and (2)(A).

___________________________________
1 <http://www.jdsupra.com/documents/01e8f919-6ee0-46a6-99af-ca3f03343847.doc> (accessed January 28, 2011).
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BBeeccaauussee  tthhee  ppllaaiinnttiiffffss’’  bbaarr  iiss  ddrraawwiinngg  aatttteennttiioonn  ttoo  tthhee
iissssuuee,,  eexxppeecctt  ttoo  sseeee  mmoorree  ccoommppllaaiinnttss  tthhaatt  aatttteemmpptt  ttoo
pplleeaadd  aa  pprriivvaattee  ccaauussee  ooff  aaccttiioonn  uunnddeerr  MMeeddiiccaarree  SSeeccoonnddaarryy
PPaayyeerr  AAcctt  ((MMSSPP))..

SSiinnccee  tthhee  MMSSPP  pprreesseennttss  aa  ffeeddeerraall  qquueessttiioonn  ppeerr  2288  UU..SS..CC..
§§  11333311,,  ddeeffeennssee  ccoouunnsseell  sshhoouulldd  ccoonnssiiddeerr  rreemmoovviinngg  aannyy
ccoommppllaaiinntt  tthhaatt  iiss  ffiilleedd  iinn  ssttaattee  ccoouurrtt  aanndd  pplleeaaddss  tthhee  MMSSPP..
TThhee  ffeeddeerraall  ccoouurrtt  wwoouulldd  hhaavvee  ssuupppplleemmeennttaall  jjuurriissddiiccttiioonn
oovveerr  tthhee  rreellaatteedd  ssttaattee  llaaww  ((ii..ee..,,  PPIIPP))  ccllaaiimm  ppeerr  2288  UU..SS..CC..
§§  11336677..

PPrriivvaattee  ccllaaiimmss  uunnddeerr  tthhee  MMSSPP  aarree  pprreemmaattuurree  uunnlleessss  aanndd
uunnttiill  tthhee  ddeeffeennddaanntt’’ss  rreessppoonnssiibbiilliittyy  iiss  eessttaabblliisshheedd  tthhrroouugghh
aa  vveerrddiicctt,,  ssuummmmaarryy  ddiissppoossiittiioonn  rruulliinngg,,  oorr  sseettttlleemmeenntt..



Recent holdings from the U.S. District Court for the Eastern District of Michigan and elsewhere suggest that § 1395y(b)(3)(A) is not
much of a weapon.  To the extent that § 1395y(b)(3)(A) presents a threat at all, it is easily disarmed, because appropriate
reimbursement can be made at the time liability is determined (i.e., at the time of settlement or verdict).  Glover v Liggett Group, Inc.,
459 F3d 1304, 1309 (11th Cir. 2006) illustrates this point.  Glover involved a plaintiff who filed a Medicare secondary payer private
cause of action against a cigarette manufacturer for medical expenses paid by Medicare.  The case was denied, however, because the
primary payer (cigarette manufacturer) had not been held liable for the medical treatment.  Thus, it could not be said that the primary
payer had failed to provide appropriate reimbursement.  The Court held that a private cause of action could be brought only against
proven tortfeasors, not against alleged tortfeasors.

Glover was cited in the specific context of a First-Party No-Fault claim in Geer v Amex Assurance, 2010 WL 2681160 (E.D.Mich.).
In Geer, the Court dismissed a claim brought under § 1395y(b)(3)(A) as premature.  The Court noted:  “There are two important
conditions precedent that must be satisfied prior to invoking this cause of action.  First, Medicare must have actually made payments
on the plaintiff ’s behalf.  …  Second, the primary insurer must be ‘responsible’ for paying the benefits at issue.”  This responsibility
may be “demonstrated by a judgment, a payment conditioned upon the recipient’s compromise, waiver, or release (whether or not
there is a determination or admission of liability) of payment for items or services included in a claim against the primary plan or the
primary plan’s insured, or by other means.” 42 U.S.C. § 1395y(b)(2)(B)(ii); 42 § C.F.R. § 411.22.

The Court in Geer found that the requirement to demonstrate the primary insurer’s responsibility to pay applies to the private cause
of action.  Although previous decisions had addressed the application of § 1395y(b)(3)(A) in tort and workers’ compensation cases,
the Geer Court found nothing that distinguished those above cases from First-Party No-Fault claims.  The Court held that “[a]n MSP
claim is not ripe until Defendants’ responsibility has been shown by something akin to a judicial determination or settlement.”  2010
WL 2681160 at *6 (Citation omitted). 

While § 1395y(b)(3)(A) is not so powerful a weapon as the plaintiffs’ bar claims, it cannot be ignored either.  If Medicare made
payment where the established-to-be-primary payer (per a settlement or verdict) should have made payment, Medicare must be
reimbursed and cannot be ignored.  However, if Medicare is properly reimbursed, the private cause of action under § 1395y(b)(3)(A)
evaporates.  So long as Medicare’s reimbursement rights are dealt with at the time of settlement, and/or a provision for unknown
Medicare expenses is included in the settlement agreement, the private cause of action is not available to the plaintiff.   A defendant
may obtain considerable protection by including a provision in the settlement agreement stating that the settlement amount includes
any and all past medical expenses up to the time of settlement. 
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