
In a decision issued June 15, 2012, the Michigan Supreme Court
overruled over 30 years of cases which held that an insurance
carrier could not assert fraud in the procurement of the policy as
a defense to liability, when the fraud was “easily ascertainable” and
the claimant was a third party.  In Titan Insurance Company v
Hyten, the Court held “that an insurer is not precluded from
availing itself of traditional legal and equitable remedies to avoid
liability under an insurance policy on the ground of fraud in the
application for insurance, even when the fraud was easily
ascertainable and the claimant is a third party.”  

In Hyten, the insured (Hyten) represented in her insurance
application that her household had no drivers with suspended
licenses, when in fact Hyten’s license was suspended and remained
suspended for a month after the inception of the policy.  Hyten
was then involved in a motor vehicle accident in which the
plaintiffs were injured.  During the investigation of the accident,
the insurer learned that Hyten did not have a valid license when
the policy was issued, and sought a declaratory judgment that it
did not have a duty to indemnify her in the lawsuit brought by the
injured plaintiffs.  

Looking to traditional principles governing fraud, the Court
noted that “it is clear that an insurer has no duty to investigate the
representations of a potential insured.”  A party asserting fraud
need not prove “that the fraud could not have been discovered
through the exercise of reasonable diligence.”  In short, “an insurer
has no duty to investigate or verify the representations of a potential insured.”  Furthermore, fraud in the procurement of a
contract “may be grounds to retroactively avoid contractual obligations through traditional legal and equitable remedies such as
cancellation, rescission, or reformation.”  
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SSEECCRREESSTT  WWAARRDDLLEE NNOOTTEESS::

FFrraauudduulleenntt  iinnssuurreeddss  mmaayy  nnoo  lloonnggeerr  ddeeffeenndd  tthheeiirr
ffrraauudd  ((aanndd  eennffoorrccee  tthheeiirr  ffrraauudduulleennttllyy  pprrooccuurreedd
ppoolliicceess))  bbyy  aarrgguuiinngg  tthhaatt  tthheeiirr  iinnssuurraannccee
ccoommppaannyy  sshhoouulldd  hhaavvee  ddiissccoovveerreedd  tthheeiirr  ffrraauudd..    

AA  ddeebbaattee  hhaass  aarriisseenn  wwhheetthheerr  tthhee  ““iinnnnoocceenntt  tthhiirrdd
ppaarrttyy””  rruullee  rreemmaaiinnss  iinn  eeffffeecctt..    TThhee  CCoouurrtt  ddiidd
nnoott  ddeecciiddee  tthhee  ccoonnttiinnuueedd  vviiaabbiilliittyy  ooff  tthhee
iinnnnoocceenntt  tthhiirrdd  ppaarrttyy  rruullee  oonn  tthhee  mmeerriittss  ssiinnccee
TTiittaann  ccoonncceeddeedd  tthhaatt  iitt  wwoouulldd  ssttiillll  oowwee  tthhee
mmiinniimmuumm  $$2200,,000000//$$4400,,000000  lliiaabbiilliittyy  ccoovveerraaggee
rreeqquuiirreedd  bbyy  tthhee  NNoo  FFaauulltt  AAcctt..    HHoowweevveerr,,  tthhee
CCoouurrtt  ddiidd  nnoottee  tthhaatt  tthhee  ssttaattuuttoorryy  rreeqquuiirreemmeennttss
wwoouulldd  rreemmaaiinn  iinn  eeffffeecctt  ((bbeeggggiinngg  tthhee  qquueessttiioonn  ooff
wwhheetthheerr  ssttaattuuttoorryy  rreeqquuiirreemmeennttss,,  ssuucchh  aass  tthhee
$$2200,,000000//$$4400,,000000  mmiinniimmuumm,,  wwoouulldd  rreemmaaiinn  iinn
eeffffeecctt  iiff  tthhee  ppoolliiccyy  wwaass  rreesscciinnddeedd  ffoorr  ffrraauudd  bbyy
tthhee  ppuurrppoorrtteedd  iinnssuurreedd))..    SSiinnccee  tthhiiss  iissssuuee  wwaass  nnoott
ccoonntteesstteedd  bbyy  tthhee  ppaarrttiieess  iinn  HHyytteenn,,  iitt  iiss  aann  ooppeenn
qquueessttiioonn  ooff  wwhheetthheerr  tthhee  iinnnnoocceenntt  tthhiirrdd  ppaarrttyy
rruullee  iiss  vvuullnneerraabbllee  ttoo  aa  SSuupprreemmee  CCoouurrtt  aappppeeaall..



The Court reaffirmed its pre-No Fault Act holding from the 1959 case of Keys v Pace, “that an insurer may avail itself of
traditional legal and equitable remedies to avoid liability under an insurance policy on the ground of fraud, notwithstanding
that the fraud may have been easily ascertainable, and notwithstanding that the claimant is a third party.”  In the process the
Court overruled State Farm Mut Auto Ins v Kurylowicz, and its 30 year progeny.  The Court found that Kurylowicz had
erroneously failed to follow Keys.  Moreover, the Court rejected Kurylowicz’s public policy rationale for the “easily ascertainable”
rule.  The Court reasoned that “there is simply no basis in the law to support the proposition that public policy requires a private
business in these circumstances to maintain a source of funds for the benefit of a third party with whom it has no contractual
relationship.”  The Court concluded that the No Fault Act did not alter the common law which “enables insurers to obtain
traditional forms of relief when they have been the victims of fraud.”   

It remains the case, however, that “when a provision in an insurance policy is mandated by statute, the rights and limitations of
the coverage are governed by statute.”  Thus, the Court noted that the remedies available to Titan might be limited by statute,

specifically citing MCL 500.3009, which contains the requirement for a minimum of 20/40 liability coverage.1 2

The three dissenting justices would have adopted the Court of Appeals reasoning, and decried the overruling of 36 years of
authority.

______________________________
1 Indeed, Titan had not sought to avoid all liability, but rather sought a declaration that it was not required to indemnify its
insured above the minimum liability coverage requirements.
2 The Court also noted that the Financial Responsibility Act, MCL 257.501 et seq-., in certain circumstances limits the ability
of an insurer to avoid liability by claiming fraud in obtaining the policy, but the Court took care to note that this limitation
applies only to insurance required by the Act; that is, it applies only to motor vehicle liability insurance policies that have been
certified under MCL 257.518 or MCL 257.519.
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