
In a recent unpublished decision, in which the Court relied
upon published precedent, the Michigan Court of Appeals
upheld an employment application provision which
contained a shortened statute of limitations. In Toolanen,
Plaintiff v Lear Corporation, Defendant, (Opinion issued
1/25/07) the Michigan Court of Appeals affirmed the
dismissal of a Circuit Court case on the grounds that
Plaintiff had not filed his claim within the shortened
statute of limitations period contained in his employment
application. 

Plaintiff signed an employment application for Defendant
Lear Corporation in 1997. In relevant part, the application
provided: 

“I further agree not to bring any action or suit relating
directly or indirectly to employment with Lear Corporation, or the termination of such employment, more than
one (1) year after the date of termination of such employment and I waive any statutes of limitation to the
contrary.” 

In the summer of 2003, Plaintiff was advised he would be released from his employment due to lack of work. At
that time, Plaintiff requested and received a copy of his employment file. However, Plaintiffs employment was not
terminated until approximately 1.5 years later. After his termination, Plaintiff filed a written request, under the
Bullard-Plawecki Employee Right to Know Act, to receive a copy of his personnel file. Approximately one month
later, Plaintiff received a copy of his file, but he claimed later that his employment application was not in the file. 

Approximately two years after his termination, Plaintiff filed suit against Defendant Lear alleging the termination of
his employment was the result of age discrimination. Under the Michigan Elliott-Larsen Civil Rights Act, a
claimant has three years to file an age discrimination claim.  Defendant moved for summary disposition on the
basis that the one year statute of limitations contained in the employment application had expired. Plaintiff
opposed the motion on the basis that he was not given a copy of his employment application when he requested a
copy of his personnel file. 

The trial court conducted an evidentiary hearing and concluded that the Defendant had provided Plaintiff with a
copy of his employment application. However, that factual finding by the trial court was not considered a necessary
finding by the Court of Appeals when it upheld the dismissal. 

On appeal, Plaintiff ’s counsel acknowledged that an unambiguous contractual provision shortening the period of
limitations must be enforced as written. However, Plaintiff ’s counsel attempted to circumvent that rule of law by
arguing that the failure to provide a copy of the employment application to Plaintiff was unconscionable, citing
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Michigan Courts have recognized the enforceability of shortened
limitations periods when contained in employment agreements.
All employers should incorporate a shortened period of limitations
in their employment application and employment contract.

However, employers should be careful to use the language which
shortens the period of limitations in the contract of employment.
Using such language in a policy handbook only, would likely
negate the enforceability of the provision.
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Clark v Daimler Chrysler Corp., 268 Mich 138 (2005). In Clark, the Michigan Court of Appeals concluded that an
unambiguous contractual provision providing for a shortened period of limitations is to be enforced as written unless the
provision would violate law or public policy. The Clark Court also analyzed the defense of unconscionability. The Clark
Court concluded that in order for a contract provision to be considered unconscionable, both procedural and substantive
unconscionability must be present. 

The Clark Court found that procedural unconscionability exists where the weaker party has no realistic alternative to
acceptance of the term. However, if the weaker party was free to accept or reject the term, there is no procedural
unconscionability. Substantive unconscionability exists where the challenged term is not substantively reasonable. The
inequity of the term must be so extreme as to shock the conscience. 

In analyzing Plaintiff Clark’s claim that an agreement to a shortened period of limitations was unconscionable, the Clark
Court specifically rejected the argument that Clark’s status as an employee should automatically cause the provision to be
procedurally unconscionable. The Court noted that while an employee’s bargaining power may be unequal to that of the
employer, there was no evidence that Plaintiff lacked any meaningful choice but to accept employment under the terms
dictated by the employer. The Court also rejected the claim that the shortened limitations period was not reasonable.  The
Court expressly found that a six month period of limitations was neither inherently unreasonable nor so extreme that it
shocked the conscience. 

After finding that Plaintiff Toolanen did not establish unconscionability as defined in the Clark case, the Court of Appeals
rejected Plaintiff ’s remaining argument that he did not receive a copy of his application within the shortened period of
limitations.  The Appeals Court noted that the key issue was not if Plaintiff received a copy of the application when he
was terminated, but his acknowledgement of its initial receipt and his signature on it.

In reaching its decision, the Court of Appeals noted that Plaintiff acknowledged that he signed the employment
application. The Court of Appeals cited existing case law that one who signs a contract is presumed to have read it, and
when enforcement is sought, may not allege that he did not read it or that he thought it was different in its terms.
Accordingly, the Court concluded that Toolanen was bound by the shortened limitations period.
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