
In 1992, the Michigan Supreme Court formally adopted
the economic loss doctrine. Neibarger v Universal
Cooperatives, Inc, 439 Mich 512 (1992).  The economic loss
doctrine “bars tort recovery and limits remedies to those
available under the Uniform Commercial Code (UCC)
where a claim for damages arises out of the commercial sale
of goods and losses incurred are purely economic.”
Neibarger, at 515. 

The doctrine’s basic premise is that economic losses that
relate to commercial transactions are not recoverable in tort.
Therefore, the doctrine hinges on a distinction drawn
between transactions involving the sale of goods for
commercial purposes where economic expectations are
protected by commercial and contract law, and those
involving the sale of defective products to individual
consumers who are injured in a manner that has
traditionally been remedied by resort to the law of torts.
Neibarger, at 520-521.

Since Neibarger, the economic loss doctrine in Michigan has
been applied in the context of various transactions for goods
or products to bar recovery in tort when damages are
recoverable under the UCC.  The issue of whether the UCC
provides sufficient remedies to compensate the buyer of a
defective product for damage to property other than the defective product itself was recently addressed in Semco Energy v
Eclipse, Inc, unpublished opinion per curiam of the Court of Appeals, rel’d 12/4/12 (Docket No. 306644).

In Semco Energy, Plaintiff corporation commercially supplied natural gas to customers for the operation of home appliances.
Defendants were commercial manufacturers of natural-gas shutoff valves.  At the time of this incident, Plaintiff estimated that
it had 41,522 Rockford Eclipse Series 125 gas valves in use.  Eclipse was the sole designer and seller of the natural-gas shutoff
valves from 1990 until 1993.  However, in 1993 Mueller bought the product line from Eclipse and sold the valves until 1999.
Plaintiff bought valves from Eclipse before 1993 and bought valves from Mueller from 1993 until 1998.

In 2004, Don Zube broke a gas line at his home and the home caught on fire.  Zube was installing a furnace, attempted to
turn the valve, and according to Zube “the . . . core of the valve blew right out of the valve body.”  Zube sued Mueller and
Mueller asserted that the Rockford Eclipse valve failed because of Zube’s misuse.
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IInn  MMiicchhiiggaann,,  tthhee  eeccoonnoommiicc  lloossss  ddooccttrriinnee  bbaarrss
rreeccoovveerryy  iinn  ttoorrtt  ffoorr  eeccoonnoommiicc  lloossss  wwhheerree::  ((11))  tthhee
ppaarrttiieess  oorr  ootthheerrss  cclloosseellyy  rreellaatteedd  ttoo  tthheemm  hhaadd  tthhee
ooppppoorrttuunniittyy  ttoo  nneeggoottiiaattee  tthhee  tteerrmmss  ooff  tthhee  ssaallee  ooff  tthhee
ggoooodd  oorr  pprroodduucctt  ccaauussiinngg  tthhee  iinnjjuurryy,,  aanndd  ((22))  tthheeiirr
eeccoonnoommiicc  eexxppeeccttaattiioonnss  ccaann  bbee  ssaattiissffiieedd  bbyy
ccoonnttrraaccttuuaall  rreemmeeddiieess..    

TThhee  nnaattuurraall  qquueessttiioonn  iiss  ““ssoo  wwhhaatt??    AA  ccllaaiimmaanntt  ccaann
ssttiillll  ssuuee  uunnddeerr  tthhee  UUCCCC..””    CCoorrrreecctt,,  aa  ccllaaiimmaanntt  ccaann
ssttiillll  ssuuee  oonn  aa  UUCCCC  ccoonnttrraacctt  ccllaaiimm..    HHoowweevveerr,,  tthhee
ssttaattuuttee  ooff  lliimmiittaattiioonnss  ffoorr  aa  UUCCCC  ccllaaiimm  iiss  ffoouurr  yyeeaarrss
ffrroomm  tthhee  ddaattee  ooff  ddeelliivveerryy..    AA  ttoorrtt  ssttaattuuttee  ooff
lliimmiittaattiioonnss  oonnllyy  bbeeggiinnss  ttoo  rruunn  wwhheenn  tthhee  iinnjjuurryy  oorr
ddaammaaggee  ooccccuurrrreedd..    TThheerreeffoorree,,  tthhee  ssttaattuuttee  ooff
lliimmiittaattiioonnss  ffoorr  aa  UUCCCC  ccllaaiimm  ccaann  rruunn  ((aanndd  oofftteenn
ddooeess))  bbeeffoorree  aann  aacccciiddeenntt  ooccccuurrss..



In January, May, and September of 2005, more Rockford Eclipse valves broke causing Plaintiff to issue an internal
memorandum acknowledging the valve failures and stating that it was currently investigating the failures.  Plaintiff also
instructed its employees that the valve failure might occur with all shutoff valves because it was uncertain if the failure was
specific to the Rockford Eclipse valves. 

Additionally, several other home fires occurred over the next five years allegedly because of the valve.  After a house fire in 2006,
a Fire and Forensics expert opined that a defectively designed Rockford Eclipse valve caused the fire.  After receiving this report,
Plaintiff issued another internal memorandum indicating that it had determined “this type of failure is specific to the Rockford
Eclipse Model Series 125 service valve.”  

Ultimately, Plaintiff filed suit against both Mueller and Eclipse alleging various theories including product liability and breach
of express and implied warranties.  Mueller and Eclipse filed motions for summary disposition, arguing that the statute of
limitations and the economic loss doctrine barred Plaintiff ’s claims.  The trial court dismissed the action by granting the
motions and Plaintiff appealed the ruling.

In applying the economic loss doctrine to Semco Energy, the Court of Appeals upheld the trial court’s ruling based on the
conclusion that the economic loss doctrine barred Plaintiff ’s tort claim.  The Court reasoned that Plaintiff sought damages for
purely economic loss.  The Court also relied upon the fact that Plaintiff was a sophisticated user of the product at issue since it
was a corporation that commercially supplies natural gas.  Additionally, the Court held the use of the gas valves to regulate
natural gas—a highly flammable substance—necessarily involved a contemplation of the risks to other property should a valve
fail.  Therefore, the facts supported a conclusion that the risk was reasonably contemplated at the time of the contract. 

Since Plaintiff could not avoid the application of the economic loss doctrine, Plaintiff ’s sole remedy was in contract law under
the UCC.  However, the statute of limitations for breach of a contract for the sale of goods is four years.  MCL 440.2725(1).
The breach for statute of limitation purposes occurs when the goods are delivered, “regardless of the aggrieved party’s lack of
knowledge of the breach.”  MCL 440.2725(2).  Since Plaintiff last purchased the valves in 1998, Plaintiff would have had to
bring the lawsuit before 2002.  In this case, Plaintiff first filed the action in 2010.  Therefore, Plaintiff ’s claims were barred
under the statute of limitations.

contact us
Troy
2600 Troy Center Drive, PO Box 5025
Troy, MI  48007-5025
Tel: 248-851-9500   Fax: 248-538-1223    

Lansing
6639 Centurion Drive, Ste. 130, Lansing, MI 48917
Tel: 517-886-1224   Fax: 517-886-9284

Grand Rapids
2025 East Beltline SE, Ste. 600, Grand Rapids, MI 49546
Tel: 616-285-0143   Fax: 616-285-0145

www.secrestwardle.com

contributors
Products Liability Practice Group Chair
Bruce A. Truex

Group Co-Chair
Mark F. Masters

Editor
Bonny Craft

We welcome your questions and comments. 

Other materials
If you would like to be on the distribution list for State of the Art, or for newsletters
pertaining to any of our other practice groups, please contact Secrest Wardle Marketing at
swsubscriptions@secrestwardle.com or 248-539-2850.

Other newsletters include:

Benchmarks – Navigating the hazards of legal malpractice
Blueprints – Mapping legal solutions for the construction industry
Boundaries – A guide for property owners and insurers in a litigious society
Community Watch – Breaking developments in governmental litigation
Contingencies – A guide for dealing with catastrophic property loss
Fair Use – Protecting ideas in a competitive world
In the Margin – Charting legal trends affecting businesses
Industry Line – Managing the hazards of environmental toxic tort litigation
Landowners’ Alert – Defense strategies for property owners and managers
No-Fault Newsline – A road map for motor vehicle insurers and owners
On the Beat – Responding to litigation affecting law enforcement
On the Job – Tracking developments in employment law
Safeguards – Helping insurers protect their clients
SSttaannddaarrddss  – A guide to avoiding risks for professionals
Structures – A framework for defending architects and engineers
Vital Signs – Diagnosing the changing state of medical malpractice and 

nursing home liability

Copyright 2013 Secrest, Wardle, Lynch, Hampton, 
Truex and Morley, P.C.

This newsletter is published for the purpose of providing
information and does not constitute legal advice and should 
not be considered as such. This newsletter or any portion of 
this newsletter is not to be distributed or copied without the
express written consent of Secrest Wardle.

continued...

S E C R E S T

SW
W A R D L E


