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A FRAMEWORK FOR DEFENDING ARCHITECTS AND ENGINEERS

6-Year Statute of Limitations, Not The 2 Year Statute,
Applies to Professional Negligence Claims Against
Architects, Engineers and Contractors.

By Bruce A. Truex and Michael Taylor

In Ostroth v. Warren Regency, Mich. App. ___, decided
July 8, 2004, the Michigan Court of Appeals effectively
extended the statute of limitations applied to professional
malpractice of architects and engineers from two years to
six years, and from three years to six years as applicable to
contractors. In this case, the Court of Appeals interpreted
Michigan's statute of repose, Michigan Compiled Laws
[MCL] 600.5839(1) as a statute of limitations.

Prior to this decision, the statute of limitations (MCL
600.5805(4)) operated to bar as untimely any action for
professional malpractice brought more than two years (three
years under the general negligence statute of limitations,

MCL 600.5805(8)) after a plaintiff's cause of action accrued.
The statute of repose, MCL 600.5839, barred any action
against architects, engineers and contractors regardless of

when plaintiff's cause of action arose, after six years had elapsed
from the time of occupancy of the completed construction,
improvement, or use or acceptance of an improvement.

The Ostroth Court reversed the lower court, which relied

on Michigan's two-year statute of limitations applicable to
professional malpractice claims under MCL 600.5805(4).
Ostroth found persuasive the Michigan Supreme Court's
rationale that MCL 600.5839(1) (as amended) operates as

both a six-year statute of limitations and a six-year statute of
repose, and held that this “special” six-year statute of limitations
governs professional negligence actions against architects,
engineers and contractors.

Plaintiffs brought their action against defendants Warren
Regency, G.P, L.L.C. and Warren Regency Limited Partnership
in May, 2000. Plaintiffs claimed pulmonary and neurological
injuries allegedly caused by environmental hazards attending
the renovation of the building where plaintiffs worked.
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Plaintiffs subsequently added appellee, architect Edward Schulak, Hobbs & Black, Inc. [Schulak] as a party in November 2000.

The architect filed a motion for dismissal on the basis that Plaintiffs’ claims were time-barred pursuant to the two-year statute of
limitations for actions alleging professional malpractice set forth in MCL 600.5805(4). Plaintiffs contended that the applicable
statute of limitations is six years, under MCL 600.5839(1), and as such, Schulak's motion must be denied. Schulak argued that
MCL 600.5839 was a statute of repose and did not apply because plaintiffs "had filed their complaint within six years.”

The Court identified the “central issue on appeal” as “whether the two year statute of limitations for malpractice claims, MCL
600.5805(4), the three year general statute of limitations for negligence actions, MCL 600.5805(8), or the specific six-year statute
of limitations applicable to professional negligence claims against architects, engineers and contractors, MCL 600.5839, applies in

this case.” [footnote omitted].

Seizing upon dicta in O 'Brien and in Michigan Millers Mutual Insurance Co. v. West Detroit Building Co., Inc., 196 Mich. App. 367
(1992), suggesting that MCL 600.5839 is both a statute of limitations and a statute of repose, the Ostroth Court interpreted the statute
of repose as now meaning that MCL 600.5839 “operates as a statute of limitation until the limitation period expires, after which the

statute operates as a statute of repose.”

Thus, the Ostroth Court declined Schulak's invitation to follow the holding announced in Witherspoon v. Guilford, 203 Mich. App.
“240 that applied the three-year statute of limitations. The Court rejected architect Schulak's argument that MCL 600.5839 does

not preclude the application of a general statute of limitations.

Observing that “a specific statute of limitation controls over a general statute of limitation,” the Court of Appeals concluded that

“[blecause plaintiff's complaint was filed within six years after occupancy of the completed improvement, or use or acceptance of

the improvement, her cause of action against defendant is still viable.”
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